Some Considerations on Marine Genetic Resources Beyond the Limits of 
Any National Jurisdiction

Lyle Glowka

Workshop on Governance of Marine Areas Beyond National Jurisdiction: Management and Policy Options

3-5 November 2008, Singapore Botanic Gardens

I.
Generally
Deep-seabed MGRs issue: Great example of the CBD’s ability to look at new and emerging issues and its ability to influence other fora on biodiversity-related matters
Evidence of the evolution and maturing of the international community’s thinking and approach to biodiversity on the high seas and matters related to MGRs. 

II. 
Need for Result-based Approach to the UNGA Negotiations

Take more results-based approach: International Community needs to focus on what it wants to achieve in this issue area

Legal status probably does not need to be addressed early-on (and is polarising the debate)

If ensuring “equity” is the goal…

· Determine what aspects of the current system are inequitable 

· Work towards what needs to be done to create a more equitable situation

· Reserve the issue of legal status and governance until later in process
III.
Original Premise of CBD Access and Benefit-sharing: 
Original premise: CBD ABS provisions would create an economic incentive for the provider country to conserve biodiversity 

New Equity Relationship: Access in exchange for Benefit Sharing
· Bilateral negotiation of MATs

· Multilateral approaches: PGRs (and others) food and agriculture

CBD ABS process: 15 years of experience 

· +/- 60 countries have or are planning ABS legislation (+/- transaction costs)
· Focus now is on compliance (ABS Int’l Regime)

· Monetary flows are never guaranteed (unrealistic expectations remain)
· Better to focus on shorter term in-kind benefit sharing while maintaining country’s longer term interest in future monetary benefits
IV.
Benefit sharing in relation to the Area’s Genetic Resources

ISSUE: Assuming there are monetary benefits from commercial and other uses to share who would the user share them with (and how)? 

· Individual countries? 

· New or existing international institution?

· What would the transaction and other costs be?

· Do you need IPRs to establish the monetary benefit stream?

· Would MGRs’ legal status need to change?

· Would UNCLOS need to be supplemented?
V.
MSR and the Benefit to Humankind as a Whole: The Access Issues
UNU’s work: Clearer understanding of commercial interest and use of the Area’s genetic resources

Uncertainty remains: Extent of commercialisation (as well as the extent to which industry is underwriting MSR)

Avoid obsessing over legal status, commercialisation and monetary benefits (and IPRs)

Shift focus towards defining what UNCLOS means by MSR in the Area being undertaken for the “benefit of humankind as a whole” 

Emphasise (I): Facilitated access to in-kind benefits “upstream” of commercialisation  
· Participation on research cruises or in labs working on the materials

· Exchange of information

· Access to research results (e.g., publications)
· Access to samples 
[PROVOCATION: Who is to say that simple commercial availability of a product does not result in benefits to humankind provided it does not impinge upon the international community’s access to the basic samples and related information?]

VI.
The notion of access is changing…
Traditional routes: 
· Physical access to the seabed via submersible/cruise
· Access to samples post-cruise

Emerging route:
· “In-silica”: Publicly accessible databases (gene sequence and protein sequence data)
VII.
Access “in-silica” 
Explosion of computing power: lower costs to sequence and manipulate data
Bioinformatics: Algorithms to “mine” (or access) publicly accessible databases with genomic information from micro-organisms 

To date: +/- 580 microbial genomes are now available on line (unclear how many of these are from microbes associated with the Area)

Public databases: GenBank, European Molecular Biology Laboratory and DNA Data Bank of Japan and the Protein Data Bank

Paradigm Shift: Meta-genomics (The description of microbial communities collected through environmental sampling without the need to culture the microbes themselves)
PROPOSITION: Ability to “mine” (or access) publicly accessible databases with genomic information from micro-organisms may become more important in the future than physical access to the materials themselves

· Foster free exchange of data, information and materials

· Foster responsible patenting and licensing strategies

ISSUE: The extent to which the international community has access to the biological samples themselves (the hard copy) and the data/bioinformatics resulting from marine scientific research in the Area?

Getting the information on the Area’s genetic resources into the public domain 

ISSUE: What is the current practice of the MSR community? (LR: Literacy on a sector)
InterRidge Statement on Responsible Research (2006?)
· Principle 6: Facilitate fullest possible use of biological, chemical and biological samples collected through collaborations and cooperation amongst the global community of scientists

· Commitment to open international sharing of data, ideas and samples: Avoid unnecessary re-sampling and impact on HTVs and facilitate global understanding of the habitats for the good of all peoples on Earth

· Census of Marine Life and InterRidge: Open databases on available biological samples preserved in laboratories and museums around the globe as a resource to minimise repeat sampling. 

· Many national Ridge programmes are hosting open access databases of geological, chemical and biological HTV data.

Obstacles to sharing within any part of any Scientific Research Community:

· Scientific competition

· Need to publish

· Transaction costs

· +/- Complex MTAs

· Commercial interests

·  [+/- IPRs]

ISSUE: Who can ensure that sharing and other aspirations happen?

· Community etiquette and peer pressure

· Funding agencies (public and private)
· Governments (policy and law)
· International organisations: UNESCO/IOC (ABE/LOS)
PROPOSITION: First line of governance should be the MSR community itself and best practices generated from UNCLOS principles; compliance emphasised by funding institutions and if necessary national policy and law; UNESCO could provide forum to discuss issue across MSR community
Lessons and Principles from other fora (HGP/Public Health)
(Conclusions of NRC Study: Reaping the Benefits of Genomic and Proteomic Research: IPRs, Innovation and Public Health (2006))

Human Genome Project (Publically funded side): Data should be freely available in the public domain to reap maximum public benefit

Sources of best practice (from the public health sector): National Institutes of Health (NIH) (HGP Bermuda Rules), National Research Council (NRC) Guidelines, the Wellcome Trust 
· Foster free exchange of data, information and materials

· Foster responsible patenting and licensing strategies

ISSUE: Are there equivalent Policies and Guidelines from MSR funding institutions and/or Governments?
Indicative Lessons and Principles from Public Health Field Potentially Adaptable to MSR in the Area
Foster Free Exchange of Data, Information and Materials
· Whenever possible sharing is in the best interest of all science: basic and applied

· Funding agencies should review their procedures (e.g., Requests for Proposals) to require all applicants for funding to explain their plans for sharing and disseminating data and research results.

· Investigators have the right (or obligation) to retain materials and data until confident of their validity and have reported results in publication (while data needs to be shared the quality of data must be upheld)

· All members of the scientific community (academia, government or commercial) have equal responsibility for upholding community standards as participants in the publication system and all should be able to derive benefits

· Once information/materials are no longer commercially important they should be made 
· Minimise administrative impediments to academic research by taking every reasonable step to streamline process of transferring research materials freely to other academic institutions via (a) no formal agreement, a cover letter, the Simple MTA (refers to NIH form) or the Uniform Biological Materials Transfer Agreement (refers to NIH form) publicly available

Foster Responsible Patenting and Licensing Strategies

· Full disclosure of DNA sequences and protein structures in publicly accessible databases could serve to pre-empt defensive patenting 
· Patent recipients should analyze whether further research, development and private investment are needed to realise the usefulness of their research results and that proprietary or exclusive means of dissemination should be pursued only when there is a compelling need

· Decision to patent should depend on whether significant private investment is required to make the invention widely available; if significant private investment is needed then patent protection could be sought; where significant investment not needed (most research materials and research tools) no patent should be sought 

· If material integral to a publication is patented the provider should make the material available under a license for research use 
· Whenever possible, non-exclusive licensing should be pursued as best practice

· Non-exclusive licensing approach facilitates the broadest availability and accessibility

· Whenever possible, licenses should be limited to relatively narrow and specific commercial application rather than as blanket exclusive licenses for uses that cannot be anticipated at the moment

· Exclusive licenses should be appropriately tailored to ensure expeditious development of as many aspects of the technology as possible

· License agreements should include provisions allowing the funding recipient and non-commercial/academic users the right to use licensed tech for research and education purposes
Proposal

Explore establishment and operation of a principle that post-cruise access to the biological materials taken from the Area via MSR activities is the primary benefit to humankind. 
This could be supported by exploring the establishment and operation of a “biological commons” to ensure that anyone who wants access to the materials and associated information derived from marine scientific research in the Area can get access to them for further study or commercial innovation provided the subsequent work does not in turn limit future access to the source materials.
Commercialisation should not be demonised but encouraged. 
Draw from existing examples, such as the FAO International Treaty on PGRFAs, 

If restrictions to access would apply from commercialisation then explore creating mechanism to dedicate a royalty back to support capacity building and participation in MSR (perhaps through InterRidge)

Annex I: InterRidge (Know the MSR Community: HTVs)
We need to understand the nature of the MSR Community working with biological resources in the Area
Founded: 1992
30 Members: 

· Principle members (France, Germany, Japan, UK, USA, China) 

· Associate members (Canada, India, Korea, Norway, Portugal and Spain) 

· Corresponding members (Australia, Austria, Brazil, Chile, Chinese Taipai, Denmark, Iceland, Italy, Mauritius, Mexico, Morocco, NZ, Philippines, Russia, SoPac, South Africa, Sweden and Switzerland 

Anchored by principle of collaboration: International organisation that pools the resources of its member countries to drive ridge research forward in a cost-effective and cooperative

Vent Ecology Working Group: Facilitates international collaborations and sharing of samples to maximise the scientific return from the resources available to our community and minimise our collective impact on vent communities
Responsible HTV Research Practices (2006???)
Avoid activities that will have deleterious impacts on the sustainability of populations of HTV organisms

Avoid activities that lead to long lasting and significant alteration/visual degradation of HTVs
Avoid collections that are not essential to the conduct of MSR

Avoid transplanting biota or geological material between sites

Familairity with the status of current and planned research in an area, avoid activities that will compromise experiments or observations of other researchers; Assure that research activities and plans are known to the rest of the international research community through InterRidge and other public databases
Facilitate fullest possible use of biological, chemical and biological samples collected through collaborations and cooperation amongst the global community of scientists

Other Points: 

Commitment to open international sharing of data, ideas and samples to avoid unnecessary re-sampling and impact on HTVs and to facilitate global understanding of the habitats for the good of all peoples on Earth

Census of Marine Life and InterRidge building open databases on available biological samples preserved in laboratories and museums around the globe as a resource to minimise repeat sampling. 

Many national Ridge programmes are hosting open access databases of geological, chemical and biological HTV data.
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